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% NEGLIGENCE *% 
(Other than Automobile) 


Defects in Sidewalk Caused by Trucks.—A trucking company 
is liable for injuries sustained by a pedestrian in falling on 


a broken sidewalk caused by the negligent operation of 
defendant's trucks. (U. S. Dist. Ct., E. D. Ill)... 400,095. 


Wet Sidewalk.—A pedestrian cannot recover for an injury 
received in falling on a wet sidewalk where he did not use 


ordinary care in observing where he was going. (Cal. App. 


Ct.) .. .§ 400,100. 


Damages for Loss of Earning Power.—The measure of dam- 
ages for loss of earning power due to injury is the value of 
that part of the plaintiff’s capacity to work and earn of 
which he is deprived. (Mass. Supreme Jud. Ct.). . . | 400,098. 


Corroded Bottle Cap.—In an action to recover for toxic 
poisoning, the plaintiff must show by substantial evidence 
that the poisoning complained of was caused by a corroded 


bottle cap thereby rendering the contents of the bottle 
unwholesome. (Ark. Supreme Ct.)...{ 400,101. 


Burden of Proof as to Implied Warranty.—Recovery will be 
denied where the plaintiff fails to sustain the burden of 
proof by showing that dress shields purchased contained 
harmful chemicals injurious to one’s skin. (Maine Supreme 
Ct.) . . .] 400,097. 


Lead Poisoning.—A town in supplying water to customers is 
liable for injury caused from lead poisoning where it is 
shown that reasonable judgment, care and skill, according 


to the approved usages of the trade, was not used. (Mass. 
Supreme Jud. Ct.) .. .§ 400,099, 


Expert Testimony Concerning Malpractice.—An expert in a 
malpractice case must possess learning and knowledge suf- 
ficient to qualify him to testify whether or not the treatment 
furnished was consistent with what other physicians in the 


same community would do under similar circumstances. 


(Calif. App. Ct.).. | 400,096, 


*% LIFE x 


Payment of Premiums from Reserve.—Plaintiff sued on a policy 


of life and disability insurance. A clause in the policy 
relating to disability benefits provided for a termination of 
that insurance by cessation of those premium payments. 
A by-law provided that the insurer should pay delinquent 
premiums out of any reserve fund that had accumulated on 


the policy, Insured ceased paying any premiums and the 


insurer exhausted the entire reserve fund in the payment 


of both life and disability payment, resulting in a lapse of 
the policy for non-payment of premiums. When plaintiff 
complained of the action taken by the insurer, it was held 
that the cessation of the disability premiums after the accu- 
mulation of the reserve fund, was not such a termination 
as would effect a cancellation of the disability policy. (Cal. 


App. Ct.)...§ 500,070, 


Conspiracy to Defraud Insurer.—In an action on a life insur- 
ance policy the question as to whether or not there was 
evidence of a conspiracy to defraud the insurer was for 


the trial court to determine in the first place. If the evi- 
dence was sufficient to constitute a prima facie showing 
of a conspiracy, the court was justified in admitting evi- 
dence of the statements and actions of the conspirators, 


after which the existence of the conspiracy was for the 
jury. (Ct. of App., St. Louis, Mo.).. . J 500,064. 


False Statement in Application.—In a suit by a beneficiary on 
a life insurance policy, the insurer proved the falsity of a 
statement of the insured in his application that he had never 
been rejected for life insurance and that he never failed to 
receive a policy for the full amount and kind applied for, 
It was held that the falsity of this answer avoided the policy 
since it was material to the risk as a matter of law. (Ala. 
Supreme Ct.). . . 500,065. 


Notice of Disability—A group policy provided for the pay- 
ment of benefits should the employee become totally dis- 
abled before attaining the age of sixty years. In 1937, 
plaintiff gave proof of disability which he alleged occurred 
in 1932, He was sixty years old in 1933. It was held that 
the trial court erred in sustaining a demurrer to defendant's 
plea, wherein it alleged that plaintiff had failed to make 
“due proof” of disability which, under the provisions of the 
policy, was a condition precedent to liability. (Miss. Supreme 
Ct.) {{ 500,057... .To avoid the defense of lapsation, plaintiff 
alleged that insured had become insane at or before the 
time the policy lapsed, and therefore was entitled to dis- 


ability benefits under a clause in the policy. Her theory 
was that defendant should have applied these benefits on 
the policy to keep the same in force. However, by-laws of 
the insurer made the giving of notice of disability a condi- 
tion precedent to liability, and it was held that the policy 
had lapsed before defendant became liable to pay disability 
benefits. (Miss. Supreme Ct.).. . 500,060. 


Waiver.—A denial of liability on other specified grounds is a 
waiver of proof of disability, if such denial is made after 
the time for proof of disability has passed. (Ala. Supreme 
Ct.) . . . J 500,062. 


Time Policy Takes Effect——The application provided that the 
policy was to be issued and become effective on the first 
day of February, and the premium was paid for the first 
month. The policy was issued and dated February 1, but 
was in the mail and had not been delivered on that date. 
Insured was killed on February 1, but there was no evi- 
dence as to the hour of death. Since the application called 
for a policy to be effective February 1, it was held that the 
policy was in effect at the earliest period of that date, and 


the policy holder was therefore entitled to benefits under 
we Ag it existed at that time. (Miss. Supreme Ct.) 


Admissibility of Evidence.—In a suit on a life policy, it was 
held that the agent was not directly interested in the result 


of the case so as to disqualify him as a witness at common 
law but, because of his position, the credibility of his testi- 


mony should be weighed by the jury. The truth of what 
the beneficiary testified was likewise for the jury, since she 
had a direct interest in the outcome of the trial. (U.S. C.C.A, 
5th C.).. . 500,067. 


Filing of Claim, —In 1929 the insured filed a claim for benefits, 


alleging that he was disabled before the lapse of the policy 
in 1919. The claim was denied in 1930, and no appeal was 
taken. After the insured’s death, the Administration recon- 
sidered the claim and again denied it in 1932. It was held 
that the action of the officers in reopening and reconsider- 
ing the claim, made by insured during his lifetime, operated 
to suspend the limitation for the period elapsing between 
the filing of the claim and the second denial in 1932. Conse- 


quently, plaintiff’s suit on the policy was not barred. (U.S. 
Dist. Ct., Mass.)... 500,058. 


Presumption of Death.—Upon a person’s leaving his usual 
home and place of residence for temporary purposes of 
business or pleasure, and not being heard of, or known to 
be living for the term of seven years, the presumption of 
life then ceases, and that of death arises. But this presump- 


tion may be rebutted by counter evidence or by a conflicting 
presumption. (U. S. Dist. Ct., Mass.)... 500,059. 
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isk Policy.—A lapsed policy was revived pursuant to 

eS and cmivieeeh the ae of revival and the date of his 
death, insured was paid monthly installments, and then 
payment was made to his mother, the designated benefi- 
ciary, who died. The administrator of both estates filed a 
claim for the balance due. An estate is not one of the bene- 
ficiaries designated by Title 38, Sec. 516, U. S. C., which 
makes insurance payable “only to the insured, his widow, 
child or children, dependent mother or father, and in the 
order named unless otherwise designated by the insured 
during his lifetime or by last will and testament.” The 


exception relates only to the order of priority and does not 
add any beneficiary not expressly included, (U.S.C.C.A,, 
6th C.).. 7 500,063. 


Belated Premium Payments.—The constitution of a fraternal 
benefit society provided that a certificate should be rendered 
void for failure to make timely payment of dues, and further 
that no act of any officer should constitute a waiver or 
operate as an estoppel on the society. Since the certificate 
of membership provided that the constitution and by-laws 
of the society should constitute the contract, it was held 
that the act of an officer in accepting belated payments did 


not operate as an estoppel on the society. (Ga. Supreme 
Ct.). . . 500,068. 


% AUTOMOBILE » 


Service of Process Statute.—The constitutionality of a Mon- 
tana statute providing for the serving of process on non- 
resident automobile drivers who are involved in an automobile 


accident in Montana has been upheld, The State of Mon- 
tana was declared to have the right to regulate the use of its 


highways not only by residents, but also by non-residents. 
(Mont. Supreme Ct.).. . ff 700,359. 


Railroad Crossing Accident.—The plaintiff’s intestate was killed 
when one of the defendant’s railroad trains struck a truck 
which he was driving. It was held proper to refuse to direct 


a verdict for the defendant when the evidence showed that 
the driver’s view was obstructed by box cars and a nearby 


grain elevator was the source of much noise. (Mo. Supreme 
Ct.).. .§ 700,354. 


Speed of Railroad Train.—The violation of a law in regard to 
the speed of a train does not impose liability on the railroad 
when a collision occurs between the train and an automo- 
bile and the driver of the car did not stop, look and listen 


before proceeding to cross the tracks. (Ala. Supreme Ct.) 
...§ 700,376. 


Failure to Give Notice of Suit——A policy provided that the 
insurer should be given all process and summons served 


against the insured immediately after suit was instituted. 
An action was brought against the insured in Delaware, but 
no notice was given to the insurer. Two and one-half years 
later, suit was brought in Virginia and process was sent to 
the insurer. The court held the insurer not liable under the 
policy as the delay in sending the process served in the 
Delaware suit was a definite breach of the terms of the 


insurance contract. (Va. Supreme Ct. of App.)...§ 700,350. 


Defense of Action by Insurer.—Where the insurer began the 
defense of an action against an insured motorist, it consti- 
tuted such an admission of liability under the policy as to 
prevent the insurer from subsequently claiming the policy 
did not cover the type of accident involved. (N. Y. App. 
Div.) . . .§ 700,375. 


Right to Recover for Minor Son’s Death.—A parent may re- 
cover for the death of his minor son caused through the 
negligent operation of a passenger bus owned by the de- 
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fendant. The right to recover is based upon the parent’s 
expected pecuniary benefit from the continued existence 


of the child. (Cal. App. Ct.) . . .] 700,375. 


Coverage of Fleet Policy.—The insurer issued a policy cover- 
ing a fleet of trucks. Subsequently, the policy was cancelled 
as to a single truck which later become involved in a colli- 
sion. In a suit by the injured party against the insurer it 
was ruled that the use of the truck did not reinstate the 
policy as to it, and, therefore, the policy did not cover the 


accident. (Wis. Supreme Ct.).. .[ 700,346, 


Use of Car—Bare proof of ownership does not imply that an 
automobile is being used in and about the owner’s business. 
Such fact must be shown. (Tenn. Supreme Ct.). . . { 700,380. 


Prejudicial Instruction.—Where there was evidence from which 
the jury might have found the plaintiff’s son to have been 


contributorily negligent, it was prejudicial to charge the 
jury that the son was to be presumed to be traveling at a 


lawful speed and on the right side of the road unless over- 
come by satisfactory evidence. (Cal. App. Ct.). . . | 700,372. 


Ice-Covered Highway.—Where two cars collided on an ice- 
covered highway, it was proper, in a suit brought to recover 
for injuries suffered in the collision, to submit the issue of 


negligence to the jury, in view of the plaintiff’s contention 
that, with proper nendling by the defendant, the collision 
could have been avoided. (Me. Supreme Jud. Ct.). . .[ 700,342. 


Weight of Evidence.—The weight of evidence is for the jury 
and a verdict in favor of a defendant will be upheld if the 


evidence is conflicting and the plaintiff failed to establish 


negligence on the part of the defendant. (N. Y. App. Div.) 
.. 700,374. 


Stepping in Front of Car.—A pedestrian who walks into the 
path of an approaching vehicle, stepping from between 
parked cars, cannot recover damages for the injuries he 


receives. (Md. Ct. App.)... 700,385. 


Driving in Middle of the Road.—A verdict against the defend- 
ant was sustained where the evidence showed that the 
truck, to which a trailer was attached, was driven by the 
defendant down the middle of the road and struck the 
plaintiff’s car which had moved over far to the right side 


of the road. (Va. Supreme Ct. of App.).. .] 700,356. 


Applicability of Statutes—Where a judge charged the jury 
that they were to decide whether statutes which were cited 
applied to the case, a new trial was ordered. Questions of 
the applicability of statutes are for the court; the jury 
decides only questions of fact. (S. C. Supreme Ct.)... 


{ 700,368. 


Res Adjudicata—Where, in an action to recover for personal 
injuries incurred in an automobile accident, a judgment was 
rendered in favor of the employee of the defendant in a 
subsequent action, the judgment is res adjudicata as to the 
defendant’s liability. (U.S. Dist. Ct., D. Mass.).. . | 700,379. 


“Sole and Unconditional Ownership” Clause—A rider to a 
policy, extending public liability insurance to cover situa- 
tions where a car is being operated by a person with the 
permission of the insured, overrides a “sole and uncondi- 
tional ownership” clause when the driver of the car at the 


time of the accident had purchased the car from the in- 
sured under a contract of conditional sale and the statutory 
requirements relative to such sales had not been complied 
with. (Cal. Supreme Ct.).. .{ 700,383. 


Retrial on Issue of Damages.—lIt lies within the discretion of 
the trial judge to order a retrial on the issue of damages 
where the original trial found the defendant liable for in- 
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AUTOMOBILE—continued 


juries suffered by the plaintiff in an automobile accident, 
but the damages awarded were grossly inadequate. (Cal. 
App. Ct.). . .§ 700,370. 


Diagonal Parking of Truck.—The defendant’s truck was part 
iagonally on a highway at night. The plaintiff drove his auto- 
mobile into the truck, being blinded by the lights of 
approaching cars. The only warning as to the presence of 
the defendant’s truck was given by a boy with a flashlight 
and this the plaintiff did not see. It was held that the 
plaintiff was not guilty of contributory negligence while the 
defendant was found not to have exercised proper care. 
(Va. Supreme Ct. of App.).. .] 700,357. 


Obstruction in Street—The presence of materials and ma- 
chinery in a street was held not to be the proximate cause 
of injuries received by a pedestrian who was struck by an 
automobile while crossing the street. The contention had 
been made that the obstructions blocked the view of pedes- 
trians who crossed the street. (Ind. App. Ct.).. .§ 700,378. 


Georgia Motor Carrier Act Upheld.—In an action for damages 
based on the negligent operation of a truck by the defend- 
ant, the court upheld the provision of the Georgia Motor 
Carrier Act providing that if a policy of indemnity insur- 
ance is given in lieu of a bond, the motor carrier and the 
insurance carrier may be joined in the same action whether 
arising in tort or contract. (Ga. Supreme Ct.).. . 700,340. 


Contributory Negligence.—The contributory negligence of a 
pedestrian who was struck by a car turning right at an inter- 
section was put in issue when the motorist had waited for 
the lights to change and the pedestrian lane to clear before 
making the turn. (Cal. App. Ct.).. . 700,384. 


Unauthorized Use of Truck.—Where the uncontradicted testi- 
mony showed that the use of the defendant’s truck at the 
time of an accident was unlawful and without the defend- 
ant’s permission, the defendant was not liable for injuries 
received by the plaintiff in the accident. (N. Y. App. Div.) 
. . 7 700,365 


Respondeat Superior.—A carrier is liable for the negligence 
of its bus driver in running into a pole, causing injury to 
the plaintiff. The fact that the driver was unconscious at 
the time of the accident is immaterial. (Tenn. Supreme Ct.) 


. . 7 700,388. 


Automatic Coverage—A policy which carried the caption 
“Automatic Insurance for Newly Acquired Automobiles” 
contained a provision that the insurance would not cover a 
new automobile acquired by the insured unless notice of 
the acquisition was given within ten days following delivery. 
Where notice was not given within the ten day period, it 
was ruled that the policy did not apply, as the word “Auto- 
matic” did not do away with the effect of the conditions 
contained in the policy. (U. S. Dist. Ct., E. D. Pa.)... 
7 700,347. 


Statutory Violations.—Proof of the use of a truck in violation 
of a statute requiring trucks to carry clearance lights was 
held to support a verdict in favor of the plaintiff in an action 
for personal injuries received when the truck collided with 
her car. (Ala. Supreme Ct.).. .{ 700,377. 


Guest’s Contributory Negligence.—A guest was not guilty of 
contributory negligence, nor could the driver’s negligence 
be imputed to her when the evidence showed that she had 
told the driver, “You better stop, there is a car coming.” 
(Wis. Supreme Ct.).. .{ 700,361. 


Agency.—The owner of a car is liable for injuries resulti 
to others from the negligent operation of the car by a ming 
to whom it had been entrusted. (Texas Comm. App.)..7 
{ 700,387. 


Right of Way.—Although a driver has the right of way hei 
nevertheless under a duty to exercise care for his own 
safety and that of others and must watch for other vehicle 
when approaching an intersection. (Texas Civ. App.)..7 


’ 


Last Clear Chance Doctrine.—The plaintiff, who was intox! 
cated, was walking on the edge of a hard road and saw the 
defendant’s car at a distance of four hundred yards. He 
watched it until it was within a few feet of him and the 
pulled his hat over his eyes and was struck by the car. Alf 
he had to do was to step onto the shoulder of the road ig 
order to protect himself from injury. He was denied 
covery on the ground that he had the last clear chance to 
avoid the accident. (Va. Supreme Ct. of App.). ..f 700,348) 


Parking in Violation of Statute—The defendant bus operator 
was held not negligent, where the manner of parking hig) 
bus, although violative of statute, was not the proximat® 
cause of an injury suffered by a subnormal boy who ran 
from behind the bus into the path of an approaching cary 
The defendant had no duty to supervise the child. (Wis) 
Supreme Ct.).. . 700,362. a 


Verdict Based on General Negligence.—A verdict based on 
general negligence will not be disturbed because the trial” 
judge refused to instruct the jury to find the defendants) 
not guilty under a wilful and wanton negligence count if 
the plaintiff’s pleadings. (Ill. App. Ct.)...{ 700,371. 


Liability of Uninvited Passenger—While a truck driver was 
attempting to catch up to a bus which the defendant’s in- 
testate, who had entered the cab of the truck without invie 
tation, wished to board, the truck skidded into the plaintiffs 
automobile, causing the injuries for which the suit if 
brought. The defendant’s intestate was held not liable a8 
no relation of principal and agent existed between him and? 
the truck driver. He was a mere guest although he entered) 
the truck without invitation. (Wis. Supreme Ct.). . .] 700,352, 5 


Creation of Right of Action.—A private act of Congress was” 
held not to create a right of action in the plaintiff to sue) 
for the death of her parents which resulted from a collision: 
between their car and a Department of Agriculture truck.) 
The act simply conferred jurisdiction on a particular court 
to hear the case if it was filed. (U. S. C. C. A, 5th C.)... 
{ 700,366. 


Reformation of a Policy.—The plaintiff’s agent, in renewing” 
insurance on trucks, described the vehicles from an old” 
policy so that a substituted truck was not included. The) 
substituted truck was involved in two accidents and the 
insured brought suit to have the policy reformed to cover 
this truck and to compel the insurer to pay the judgments” 
rendered against the plaintiff. It was held that the mistake” 
made was unilateral and no recovery could be had from the” 
insurer. (Md. Ct. of App.).. .{ 700,369. 


Liability of Insurer.—Where the plaintiff failed to recover @ 
judgment against the insured in an action for personal” 
injuries received in an automobile accident, he could not™ 
recover from the insurer. The liability of the latter was” 
limited to sums which the insured was legally liable to” 
pay. (Conn. Supreme Ct. of Errors)... { 700,360. 


Collision with Street Car.—A motorist was held solely respon ~ 
sible for injuries inflicted on a passenger on the street caf” 
when he drove into the rear of the first car of the street cate 
train. (Wis. Supreme Ct.)...§ 700,351. 
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